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TAX 
 
Administration’s Support for Border 
Adjustability is Unclear as House 
Republicans Continue Tax Reform Efforts  
 
Key Points: 

 Trump called border adjustability “too 
complicated” before saying the proposal will 
“certainly” be discussed 
 

In an interview this week, President-elect 
Donald Trump raised questions regarding his 
support for the House Republican border 
adjustment proposal when he called it “too 
complicated” and said “anytime I hear border 
adjustment, I don’t love it.” However in 
another interview the following day, Trump 
said that the border adjustability proposal is 
“certainly something that’s going to be 
discussed.” He indicated more substantive tax 
reform discussions will occur over the next 10 
weeks, but made clear the incoming 
Administration is currently most focused on 
health care and replacing the Affordable Care 
Act.  

 
The border adjustment provision is a major 
component of the House Republicans’ tax 
reform blueprint, which would raise an 
estimated $1.2 trillion by imposing new taxes 
on imports and exempting exports from taxes.  
Speaker of the House Paul Ryan’s (R-WI) tax 
reform plan differs in initial description from 
Trump, who has called for a “big border tax” 
on products imported back into the country by 
U.S. manufacturers.  However, those 
differences may be semantic more than 
substantive and could merge as the process 
goes forward. 
 
Senate Finance Considers Nomination of 

This Week in Congress 

 House – The House was in recess. 

 Senate – The Senate passed the “GAO Access and Oversight Act” (H.R. 72). 
 
Next Week in Congress 

 House –The House may consider the “No Taxpayer Funding for Abortion and 
Abortion Insurance Full Disclosure Act of 2017” (H.R. 7) 

 Senate – The Senate will likely consider a number of Trump Administration nominees. 
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Steven Mnuchin for Treasury Secretary 
 
Key Points: 

 Mnuchin commits to tax reform focused on 
growing jobs and economy.   

 Trump “Big Border Tax” will be targeted to 
companies that move production offshore 

 Trump believes that up to $4trillion offshore 
can be brought back into U.S. and used to 
reduce tax rates 

 
Secretary of the Treasury-designate Steven 
Mnuchin pledged to work with Congress on 
tax reform at his confirmation hearing before 
the Senate Finance Committee on January 19.  
Mnuchin told the Committee that he would be 
“taking the lead” for the Administration on tax 
policy and that his focus would be on creating 
more jobs, specifically in manufacturing, and 
boosting economic growth above 3 percent.  
He pledged that the Administration will “make 
America the best place for companies to do 
business” and “get the engine of economic 
growth firing on all cylinders once again.”   
 
Mnuchin said that President-elect Donald 
Trump’s pledge to implement a 35 percent 
border tax that needs to be closely examined; 
however, he suggested that any tax would not 

be not “an across-the-board 35% border tax.”  

According to Mnuchin, the idea is a targeted tax 

at companies that move production abroad and 

then send products into the U.S.  Mnuchin said 
he believes the Trump Administration will 
bring trillions of dollars in corporate cash 
onshore, where it can be reinvested and overall 
rates can be lowered.  He estimated that a one-
time repatriation can bring back $3 trillion or 
$4 trillion in profits back from abroad.   
 
Mnuchin said that under the Trump tax plan 
there would be “no absolute tax cut for the 
upper class.”  Mnuchin also pledged to work 
on a bipartisan basis with Congress to upgrade 

technology and add enforcement staff at the 
Internal Revenue Service (IRS).  In response to 
a question about supporting a raise in the 
federal borrowing limit, Mnuchin said that he 
would “like us to raise the debt ceiling sooner 
rather than later.”  
 
In response to questions about his prior use of 
offshore accounts, Mnuchin said that he would 
want to simplify the tax code so that offshore 
investments are less appealing..  He also said 
that he opposes lifting sanctions on Russia but 
did not have enough information to determine 
whether more sanctions were needed.   
 
Chairman Orrin Hatch (R-UT) praised 
Mnuchin at the end of the hearing, saying he 
was clearly the right man for the job. It is not 
clear when Mnuchin will get a full Senate 
confirmation vote. 
 
Treasury Finalizes Anti-Inversions Rule  
 
Key Points: 

 Treasury issued temporary regulations in 2014 
and 2016 to crack down on inversions 

 
The Department of the Treasury released the 
final rules for the anti-inversion regulations 
issued in 2014 and 2016. The modified rules do 

Upcoming Dates 
January 20, 2017: Inauguration Day 
February 6, 2017: President to submit 
FY 2018 budget request 
February 15, 2017: CBO releases 
annual budget and economic outlook 
March 15, 2017: Debt limit suspension 
ends 
April 28: FY 2017 CR expires 
September 30, 2017:  FY 2017 ends and 
FAA extension expires 
 

 

 

 

 

 
 
 

 
 

https://www.federalregister.gov/documents/2017/01/18/2017-00636/rules-regarding-inversions-and-related-transactions-partial-withdrawal-of-notice-of-proposed
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not include the section on Section 7874, which 
involves foreign parent stock attributable to 
prior acquisitions or inversions for the 
purposes of meeting the ownership threshold. 
The final rules also provide guidance on 
transferring a foreign corporation’s stock once 
it has “substantially all” of the properties of a 
domestic corporation. 
 
Upcoming Hearings and Events 
 
January 24 
 
Budget and Economic Outlook: The 
Congressional Budget Office will release its 
annual Budget and Economic Outlook. It will 
be available on CBO’s website at 10:00 AM.  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201. 
Nicholas Karellas contributed to this section.    
 
TRADE 
 
Senate Commerce Holds Hearing on 
Commerce Secretary Nomination  
 
Key Points: 

 Trade policy will be collaboration between 
Commerce, USTR and NTC 

 Wilbur Ross reiterated preference for bilateral 
trade agreements over multilateral trade 
agreements  

 Says NAFTA is one of the first trade issues 
for the new administration to address 

 
At his nomination hearing, Secretary of 
Commerce-designate Wilbur Ross signaled that 
he would not hesitate in using the Department 
of Commerce’s authority to bring unfair trade 
cases on behalf of struggling U.S. industries.  
According to Ross, U.S. trade policy decision-
making would be a collaborative process 
between the Department of Commerce, the 

U.S. Trade Representative, National Trade 
Council Director Peter Navarro, and the 
Secretary of Commerce. 
 
Ross said that while there is nothing 
“inherently wrong” with multilateral deals he 
believes negotiating bilateral trade deals are 
quicker and easier.  In response to a question 
about implementing a border tariff, Ross said 
that tariffs “play a role as a negotiation tool 
and, if necessary, to punish offenders who do 
not play by the rules.”  
 
Ross also said there should also be an 
automatic reopening of trade agreements after 
several years to see if they are working as 
intended.  Ross testified that the North 
American Free Trade Agreement (NAFTA) 
would “logically” one of the first trade issues 
for the new Administration to address.  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  
Nicholas Karellas contributed to this section.    
 
FINANCIAL SERVICES 
 
Senate Banking Committee Announces 
Subcommittee Chairmen and Ranking 
Members 
 
Key Points: 

 The Committee announced its Subcommittee 
Chairmen and Ranking Members. 

 
This week the Senate Banking Committee 
announced its Subcommittee Chairmen and 
Ranking Members for the 115th Congress. The 
assignments are below: 

 Housing, Transportation, And 
Community Development 
Subcommittee: Chairman Tim Scott (R-
SC); Ranking Member Bob Menendez 
(D-NJ) 

mailto:CWHatcher@wms-jen.com
mailto:CWHatcher@wms-jen.com
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 Financial Institutions And Consumer 
Protection Subcommittee: Chairman 
Pat Toomey (R-PA); Ranking Member 
Elizabeth Warren (D-MA) 

 Securities, Insurance, And Investment 
Subcommittee: Chairman Dean Heller 
(R-NV); Ranking Member Mark 
Warner (D-VA) 

 National Security And International 
Trade And Finance Subcommittee: 
Chairman Ben Sasse (R-NE); Ranking 
Member Joe Donnelly (D-IN) 

 Economic Policy Subcommittee: 
Chairman Tom Cotton (R-AR); 
Ranking Member Heidi Heitkamp (D-
ND) 

 
On January 24, the Committee will meet to 
vote on its Subcommittee organization, 
Committee Budget Resolution, Rules, and 
jurisdiction for the 115th Congress, as well as 
to consider the nomination of Dr. Ben Carson 
to serve as Secretary of the Department of 
Housing and Urban Development (HUD). 
 
SEC Chair Mary Jo White Expresses 
Concern for SEC Independence, Criticizes 
Reform Legislation 
 
Key Points: 

 SEC Chair White expresses concern for SEC 
independence, as well as opposition to the SEC 
Regulatory Accountability Act and certain 
provisions of the Financial CHOICE Act. 

 
On January 17, Securities and Exchange 
Commission (SEC) Chair Mary Jo White gave 
her final speech as Chair of the Commission. 
White announced earlier that she would leave 
the SEC on January 20. White stressed in her 
speech the need for the SEC to remain a strong 
and independent regulator, stating: 
 

My bottom line: for the SEC to be a 
strong market regulator, wiser from the 
experience of the financial crisis, we 
must be ready to use the full array of 
tools available to us – not relying on 
disclosure and enforcement alone.  And 
we must do so with a fierce 
independence in applying our expert, 
best judgment to protect investors, to 
maintain fair, orderly, and efficient 
markets, and to facilitate the formation 
of capital by the companies whose 
innovation and growth drives the 
American economy. 
 

White expressed concern that “recent trends 
have even raised the question of whether or 
not the independence of the SEC can be 
preserved at all.” Two trends in Congress she 
pointed to: (1) “increasingly specific statutory 
mandates” such as the requirements in the 
Dodd-Frank Act and JOBS Act that tell the 
SEC how to act rather than outlining broad 
directives; and (2) “legislative proposals from 
Congress seeking to remake our rulemaking 
process” such as the SEC Regulatory 
Accountability Act (H.R. 78), which passed the 
House last week by a vote of 243-184. White 
argued that the bill “would impose conflicting, 
burdensome, and needlessly detailed 
requirements regarding economic matters in 
Commission rulemaking that would provide no 
benefit to investors beyond the exhaustive 
economic analysis we already undertake.” She 
suggested that these requirements would 
“prevent the Commission from responding 
timely to market developments or risks that 
could lead to a market crisis.” She also spoke in 
opposition to “elements in the Financial 
CHOICE Act, which… would similarly 
undermine agency rulemaking as well as cripple 
our enforcement capabilities.” 
 

https://www.sec.gov/news/speech/the-sec-after-the-financial-crisis.html
https://www.congress.gov/bill/115th-congress/house-bill/78?q=%7B%22search%22%3A%5B%22hr+78%22%5D%7D&r=1
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House Financial Services Committee Chairman 
Jeb Hensarling (R-TX) responded to White’s 
comments in a press release, stating: 
 

It’s disappointing that White chose to 
attack Congress in her final public 
remarks as SEC Chair simply for trying 
to make the SEC more accountable and 
to help the SEC do a better job of 
analyzing the costs of its many 
regulations.  If she’s suggesting 
Congress should be subservient to the 
SEC, I’d advise her to re-read the 
Constitution.  Congress created the 
SEC, not the other way around.  

 
Senate Finance Considers Nomination of 
Steven Mnuchin to be Treasury Secretary 
 
Key Points: 

 The Senate Finance Committee held a hearing 
on the nomination of Steven Mnuchin to be 
Secretary of the Department of the Treasury.  

 In response to questions, Mnuchin expressed 
support for: the Volcker Rule, while also 
noting there should be a more clear definition 
for banks; a “21st century” Glass-Steagall; 
maintaining the CFPB but changing its 
funding source; changing the bankruptcy code 
to prevent future bailouts; and housing finance 
reform. 

 
On January 19, the Senate Finance Committee 
held a nomination hearing to discuss the 
nomination of Steven Mnuchin to be Treasury 
Department Secretary. Senators asked 
questions on a wide range of tax, trade, federal 
debt, financial reform and other issues, and 
some Democratic Members of the committee 
raised concerns about Mnuchin’s prior business 
interests.  
 
Chairman Orrin Hatch (R-UT) in a statement 
suggested that Mnuchin is “highly qualified” 

and that if the confirmation process were 
focused solely on expertise Mnuchin would be 
easily confirmed. Ranking Member Ron Wyden 
(D-OR) in a statement suggested the Secretary 
of Treasury has more ties to the “handles” of 
the economy than any other position, but he 
expressed concerns over Mnuchin’s 
involvement with OneWest Bank and its 
history of foreclosures. Wyden raised concerns 
over Mnuchin’s hedge fund operating offshore 
and he also suggested Mnuchin is “ill 
equipped” to look out for the interests of the 
public.  
 
Many Democratic Members of the committee 
raised concerns over Mnuchin’s business 
history and the offshore entities created by his 
hedge fund. Concerns were raised over 
Mnuchin’s involvement with the former 
IndyMac and the “prevalence” of foreclosures 
by OneWest Bank. Senator Debbie Stabenow 
(D-MI), Senator Bill Nelson (D-FL) and 
Wyden expressed the need to close tax 
loopholes. Mnuchin agreed that tax loopholes 
need to be closed and he suggested “it makes 
no sense” that the current tax code incentivizes 
creation of these offshore entities.  He 
suggested that comprehensive tax reform will 
be a main priority.  
 
On issues related to financial regulation, 
Senator Maria Cantwell (D-WA) asked about 
proprietary trading by banks. Mnuchin stated 
that he supports the Volcker Rule but he 
suggested that there needs to be a clear 
definition so banks understand what they need 
to do.  He noted the Federal Reserve has 
reported that liquidity in the markets has been 
impacted. Cantwell also asked whether 
Mnuchin supports returning to the Glass-
Steagall Act. Mnuchin stated there might be a 
need for a 21st century Glass-Steagall, but he 
provided few specifics as to what that might 
look like. Senator Pat Toomey (R-PA) asked if 

http://financialservices.house.gov/news/documentsingle.aspx?DocumentID=401411
https://www.finance.senate.gov/hearings/hearing-to-consider-the-anticipated-nomination-of-steven-terner-mnuchin-to-be-secretary-of-the-treasury
https://www.finance.senate.gov/imo/media/doc/1.19.17%20Hatch%20Statement%20at%20Finance%20Confirmation%20Hearing%20for%20Treasury%20Secretary.pdf
https://www.finance.senate.gov/imo/media/doc/011917%20Wyden%20Remarks%20on%20Mnuchin%20Nomination%20for%20Treasury%20Secretary%20FINAL.pdf
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Mnuchin agreed that changing the bankruptcy 
code is better than requiring future bailouts 
from taxpayers. Mnuchin expressed agreement, 
noting that he shares similar concerns with 
Title II of the Dodd-Frank Act and there is a 
need to find alternatives to taxpayer bailouts. 
Senator Tom Carper (D-DE) asked about 
whether the Consumer Financial Protection 
Bureau (CFPB) is worth keeping. Mnuchin 
stated the CFPB should be kept but should not 
be funded from profits of the Federal Reserve. 
Senator Mike Crapo (R-ID) raised questions 
about reform of Fannie Mae and Freddie Mac, 
and Mnuchin responded that there needs to be 
housing finance reform since the status quo is 
not acceptable. He added that the taxpayer 
should not be put at risk and capital for the 
housing markets should also not be put at risk. 
 
Upcoming Hearings and Events 
 
January 24 
HUD Secretary Nomination: The Senate 
Banking Committee will hold a markup to 
consider the nomination of Dr. Ben Carson to 
serve as Secretary of the Department of 
Housing and Urban Development (HUD). The 
Committee will also vote on the Committee 
Budget Resolution, Rules, Subcommittee 
organization, and jurisdiction for the 115th 
Congress.  
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Alex 
Barcham and Rebecca Konst contributed to the articles. 
 
ENERGY & ENVIRONMENT   
 
Committee Hears from EPA Nominee 
 
Key Points: 

 Oklahoma Attorney General Scott Pruitt 
testified on Wednesday before the Senate 
Environment and Public Works Committee, 

which will vote on his nomination to be EPA 
Administrator.  

 The hearing included a focus on the 
environmental policies of the outgoing Obama 
Administration, as well as the planned policies 
of the incoming Trump Administration.   

 
On Wednesday, the Senate Environment and 
Public Works Committee held a hearing on the 
nomination of Oklahoma Attorney General 
Scott Pruitt to be Administrator of the 
Environmental Protection Agency (EPA). 
During the hearing, Democrats pressed Pruitt 
on a range of issues, including: the Clean 
Power Plan and regulation of greenhouse gases; 
the Clean Water Act, including the Waters of 
the United States rule; other Clean Air Act 
regulations; and the Renewable Fuel Standard 
(RFS) requirements for blending biofuels into 
the U.S. transportation fuel supply. The 
Committee’s Democrats also focused on 
Pruitt’s role as Oklahoma Attorney General in 
suing the EPA.     
 
Chairman John Barrasso (R-WY) in his 
opening statement, said Pruitt is a distinguished 
public servant who is strongly qualified to run 
the EPA. He said Pruitt has taken on polluters, 
including in the oil industry, when there is 
cause. He said Pruitt has been willing to take 
on oil companies like BP who “knowingly 
double-dipped by collecting reimbursements 
for corrective action environmental costs for 
sites they polluted.” Barrasso declared that the 
EPA is a vital tool when under the oversight of 
a qualified and responsible administrator. He 
said Pruitt will protect the environment while 
allowing the economy to flourish. Barrasso said 
the Obama Administration’s failed 
environmental leadership contributed to the 
Gold King mine spill and the water crisis in 
Flint, Michigan. He asserted that under 
President Obama the EPA has failed to strike 

mailto:jgoswald@wms-jen.com
http://www.epw.senate.gov/public/index.cfm/press-releases-republican?ID=DDCB2CB6-D00F-4798-9B3A-60F732731475
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an appropriate balance between the 
environment and the economy.  
 
Ranking Member Tom Carper (D-DE) 
emphasized the importance of protecting the 
environment. He said much of Pruitt’s record 
raises concerns about his commitment to 
environmental stewardship. He stated that the 
EPA is required to use sound science and has 
done so for decades. He emphasized the 
importance of the EPA’s mission. He said 90 
percent of the air pollution in Delaware comes 
from other states, suggesting that Delaware 
should not be forced to suffer from the 
decisions made in other states. Carper stated 
that the EPA recently issued public health 
protections for coal plants to allow people to 
eat fish from rivers without fear of mercury. He 
said states often cut environmental protections 
when they face budget challenges, suggesting 
that this issue led to the water crisis in Flint, 
Michigan. He asserted that the reality of climate 
change is not up for debate. He declared that 
he is committed to a full and fair nomination 
process, but he has concerns with Pruitt’s views 
on the role of the EPA.    
 
In his testimony, Pruitt stressed the need to be 
a good steward of the nation’s resources, while 
also protecting the health and welfare of the 
American people. He disputed that notion that 
someone cannot be both pro-energy and pro-
environment. He emphasized his commitment 
to the rule of law and fair regulatory processes. 
Pruitt told the Committee that regulators 
should not be for or against any sector of the 
economy. He emphasized the importance of 
cooperative federalism and local collaboration. 
He also stressed his commitment to civil 
discourse on the issue of climate change. He 
said the climate is changing and humanity is 
having some effect, but the extent of climate 
change, and how to respond, is open to debate. 

 

Secretary of Interior Nominee Testifies 

 

Key Point: 

 Congressman Ryan Zinke, President Trump’s 
Secretary of Interior Nominee, appeared before 
the Senate Energy and Natural Resources 
Committee on Tuesday. 

 
On January 17, the Senate Energy and Natural 
Resources Committee held a hearing on the 
nomination of Representative Ryan Zinke (R-
MT) to be Secretary of Interior.  
 
In her opening statement, Chairman Lisa 
Murkowski (R-AK) urged Zinke to understand 
the uniqueness of Alaska, stressing that access 
to land has been denied and permits which 
were relied on were repealed. She asserted that 
the Obama Administration viewed Alaska as a 
place which needs to be protected at all costs. 
Murkowski observed that Alaska is not alone in 
suffering from the Administration’s actions 
noting President Barack Obama has designated 
more land and water as National Monuments 
than the previous 18 presidents combined. 
Murkowski observed the Park Services has an 
$11.3 billion maintenance backlog, the U.S. 
Affiliated Islands have issues ranging from 
worker visas to compact agreements, and the 
Bureau of Indian Affairs also needs to be 
improved. She told Zinke that if he is 
confirmed, she would like to work with him in 
a collaborative manner and for the Department 
to work closely with stakeholders.  
 
Ranking Member Maria Cantwell (D-WA) in a 
statement, suggested the Department of the 
Interior is one of the most important offices in 
the government. She noted the Department 
manages mineral resources and water 
resources. She stated it has a far reaching 
portfolio and impacts the economy. Cantwell 
noted the 417 parks and $3 billion operating 
budget drive 6.1 million jobs and $646 billion 

http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=C8BD45D6-5606-4236-AE45-DE1981FADB77
http://www.energy.senate.gov/public/index.cfm/files/serve?File_id=29F9A25C-F35D-4F51-8B5A-FC0A73291108
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in annual revenue. She asserted Americans 
want more investment in these parks and 
elimination of the maintenance backlog. She 
highlighted the bipartisan vote to fix the Land 
and Water Conservation Fund. Cantwell asked 
whether public lands will be attacked or if these 
resources will continue to be managed. She 
noted the responsibility to manage resource 
extraction. She asked whether the nominee is 
committed to minimizing environmental harm 
and ensuring that “polluters pay”. Cantwell 
expressed concern there have been problems in 
the Department in monitoring resources 
programs over time. She suggested the coal 
program needs continued work. She stated that 
everyone should have to pay for mitigation. 
Cantwell asked how Zinke will uphold the trust 
agreements with Indian country as stewardship 
of Tribal lands is an important issue. She stated 
that it is critical to understand obligations to 
insular affairs. She noted issues related to the 
Pacific Northwest including the impact of 
drought and water damage. She stressed the 
importance of the reauthorization of the 
Columbia River Treaty.  
  
In his testimony, Zinke told the Committee 
that he is an unapologetic admirer of President 
Teddy Roosevelt and suggested Roosevelt had 
it right when he placed millions of acres of land 
under federal protection and set aside much of 
it as national forests. Zinke noted many 
communities rely on these public lands to 
harvest timber, mine, and to provide energy. 
He recognized there are lands that deserve 
special recognition and are better managed 
under the “John Muir model” of wilderness, 
where man is more of an observer than an 
active participant. However, he suggested that 
the preponderance of federal holdings are 
better suited to be managed under the “Pinchot 
model” of multiple use utilizing best practices, 
sustainable policies, and objective science.  
Zinke reiterated that the National Parks are 

“for the benefit and enjoyment of the people.” 
He stated if confirmed, he will work with each 
Member of Congress to ensure the use of 
public lands reflects a higher purpose so that 
everyone’s children’s children can look back 
and say “we did it right” Zinke said first, he will 
work to restore trust by working with, rather 
than against, local communities and states. 
Second, he emphasized he will prioritize the 
estimated $12.5 billion dollars in backlog of 
maintenance and repair in the National Parks. 
He explained the President-Elect is committed 
to a jobs and infrastructure bill, and he is going 
to need Congress’ help in making sure that bill 
includes shoring up the Nation’s treasures. 
Finally, he declared that he will work to ensure 
the professionals on the front line, rangers and 
field managers, have the right tools, resources, 
and flexibility to make the right decisions to 
give a voice to the people they serve.  
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Alex Barcham contributed to this report. 
Updates on energy and environment issues are also 
available on twitter. 
 
DEFENSE 
 
SASC Reports Out Mattis Nomination 
 
Key Points: 

 Secretary of Defense-designate’s nomination 
ready for floor consideration on Trump’s first 
day in office 

 Other top DOD officials still not named 
 
On January 18, before President-elect Donald 
Trump has formally submitted the nomination, 
in a closed session, the Senate Armed Services 
Committee voted 26-1 to recommend that the 
Senate approve the nomination of General 
James Mattis to be Secretary of Defense. Only 
Senator Kirsten Gillibrand (D-NY) voted 

mailto:fcvlossak@wms-jen.com
http://twitter.com/#!/fcvIV
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against Mattis’ nomination. Mattis’ nomination 
could be brought to the Senate floor on 
Inauguration Day. Howwver, to date, the 
Trump Transition team has not made public 
any of the other top nominees at the 
Department of Defense (DOD) save for 
naming Vincent Viola as Secretary of the 
Army-designate.  
 
SASC Announces New Cybersecurity 
Subcommittee and New Chairs and 
Ranking Members 
 
Key Points: 

 Seven new Subcommittee chairs and ranking 
members named, including for a new 
cybersecurity panel that could serve as a vehicle 
to investigate Russian hacking 

 
On January 18, in a press release, the Senate 
Armed Services Committee announced the 
chairs and ranking members of its 
subcommittees, including a new Cybersecurity 
Subcommittee: 
 
AirLand Subcommittee 
Senator Tom Cotton (R-AR), 
Chair                        
Senator Angus King (I-ME), Ranking Member 
  
Cybersecurity Subcommittee 
Senator Mike Rounds (R-SD), Chair 
Senator Bill Nelson (D-FL), Ranking Member 
  
Emerging Threats and Capabilities Subcommittee 
Senator Joni Ernst (R-IA), Chair 
Senator Martin Heinrich (D-NM), Ranking 
Member 
  
Personnel Subcommittee 
Senator Thom Tillis (R-NC), Chair 
Senator Kirsten Gillibrand (D-NY), Ranking 
Member 
  

Readiness and Management Support Subcommittee 
Senator Jim Inhofe (R-OK), Chair 
Senator Tim Kaine (D-VA), Ranking Member 
 
Seapower Subcommittee 
Senator Roger Wicker (R-MS), Chair 
Senator Mazie Hirono (D-HI), Ranking 
Member 
  
Strategic Forces Subcommittee 
Senator Deb Fischer (R-NE), Chair 
Senator Joe Donnelly (D-IN), Ranking 
Member 
 
  
Among the preexisting Subcommittees, King, 
Heinrich, Tillis, Inhofe, and Fischer are taking 
new roles. 
 
Rounds and not Senator Lindsey Graham (R-
SC) will chair the new Cybersecurity 
Subcommittee with Nelson being tapped to be 
the top Democrat, It is possible but unclear 
whether the new Subcommittee will be a venue 
through which Chairman John McCain (R-AZ) 
and other likeminded Senators can further 
investigate Russia’s alleged hacking of the U.S. 
election, which could be a flashpoint with the 
Trump Administration. In his press release, 
Rounds said “I look forward to working closely 
with SASC Chairman John McCain (R-Ariz.) in 
the coming weeks to outline an agenda for the 
committee that will tackle the most pressing 
national security matters with regard to 
cybersecurity.” In his press release, Nelson said 
that the Subcommittee will try to ensure that 
“the proper policies, strategies and resources 
are in place to defend the U.S. in cyberspace.” 
 
McCain Calls For Repeal of BCA and 
Dramatic Defense Funding Increases In 
White Paper 
 
Key Points: 

http://www.armed-services.senate.gov/press-releases/sasc-chairman-mccain-and-ranking-member-reed-announce-subcommittee-leadership-for-the-115th-congress
http://www.rounds.senate.gov/newsroom/press-releases/rounds-to-chair-newly-formed-subcommittee-on-cybersecurity
https://www.billnelson.senate.gov/newsroom/news/nelson-to-help-lead-new-senate-panel-to-combat-hacking
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 SASC Chairman seeks to set the terms of 
debate of appropriate level of defense funding in 
Trump Administration with a white paper 
detailing the need for more and different defense 
spending contingent on repealing caps on 
discretionary defense spending 

 Unclear whether Senate Democrats would buy 
in to such a plan absent a commensurate 
increase in non-defense spending 

 
On January 16, Senate Armed Services 
Committee Chairman John McCain (R-AZ) 
released a white paper, “Restoring America 
Power,” which calls for dramatic increases in 
Department of Defense (DOD) funding along 
with repealing the “Budget Control Act.” He is 
calling for significant increases in defense 
funding between FY 2018 and 2022, including 
$54 billion more than projected by the Obama 
Administration in its last budget request for FY 
2018, $68 billion more in FY 2019, $86 billion 
more in FY 2020, $105 billion more in FY 
2021, and $116 billion more in FY 2022. Given 
that the next President has repeatedly called for 
higher defense funding, McCain’s proposal may 
receive consideration by the next 
Administration and Republican leadership in 
both the House and Senate. However, 
repealing the “Budget Control Act” caps may 
not be possible without buy-in from Senate 
Democrats. It is unclear whether Democrats 
will continue to maintain the position that any 
increases in defense spending should be 
matched by increases in non-defense spending 
notwithstanding the current continuing 
resolution that effectively circumvents the cap 
on defense funding through use of uncapped 
Overseas Contingencies Operations (OCO) 
funds. 
 
McCain stated that “[t]his paper offers a 
general blueprint to begin rebuilding and 
reshaping our military.” He stated that “[i]t is 
not cheap—roughly $430 billion of new money 

above the Obama administration’s defense 
budget for the next five years, which is already 
more than $100 billion above the budget caps 
in law.” McCain claimed that “[t]he cost of 
further inaction, however, is worse…[and] [w]e 
will irreparably damage our military’s ability to 
deter aggression and conflict.” 
 
McCain claimed that “[o]ur military is 
optimized for fighting in relatively permissive 
environments and too small to serve as a 
credible deterrent force in Asia, Europe, and 
the Middle East, while conducting prolonged 
counterterrorism operations worldwide.” He 
stated that “[o]ur military’s capabilities are also 
out of balance.” McCain stated that “[o]n the 
lower end of the spectrum, we need greater 
numbers of more affordable, less advanced 
systems to fight terrorist enemies in permissive 
environments.” He stated that “[o]n the higher 
end of the spectrum, as nation-state rivals can 
increasingly counter our military’s ability to 
project power, we need longer-range, more 
survivable platforms and munitions, more 
autonomous systems, greater cyber and space 
capabilities, among other new technologies.” 
McCain stated that “[i]n this way, the joint 
force should be equipped with what is often 
called “a high/low mix” of capabilities.” He 
asserted that “we need to rethink our global 
military posture to make it more forward, 
flexible, resilient, and formidable.” 
 
McCain stated that “[t]his paper’s 
recommended amount of $640 billion for FY 
2018 is an increase of $54 billion above the 
current President’s budget.” He stated that 
“[f]ollowing Fiscal Year 2018, the defense 
budget should grow 4 percent annually, which 
is required to sustain an actual build-up of the 
military.” McCain stated that “[t]hat would 
amount to a total of $430 billion over the next 
five years in additional defense spending above 
President Obama’s current plan.” McCain 

http://www.mccain.senate.gov/public/_cache/files/25bff0ec-481e-466a-843f-68ba5619e6d8/restoring-american-power-7.pdf
http://www.mccain.senate.gov/public/_cache/files/25bff0ec-481e-466a-843f-68ba5619e6d8/restoring-american-power-7.pdf
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stated that “[a]nnual growth above inflation is 
necessary to build military capabilities while 
contending with increasing internal costs like 
healthcare.” 
 
McCain stated that “[t]he budget increase 
would repair the damage to our military in two 
ways: 

 First, it would address approximately 
$80 billion of “unpaid bills”—the rosy 
assumptions about cost growth that the 
Department of Defense has baked into 
its current projections. This $80 billion 
would not actually buy the military any 
increase in capabilities.  

 Second, the remaining $350 billion of 
the budget increase would begin to dig 
the military out of years of budget cuts. 
It begins the development of 
capabilities necessary to deter great 
power competitors. It undoes cuts to 
capacity that have gone too deep. And 
it finally provides a path forward to fix 
readiness.  

 
McCain stated that “[a] budget of $640 billion 
does not include transferring enduring OCO 
costs to the base budget.” 
 
GAO Calls On OMB and DOD To Better 
Define What Constitutes OCO Programs 
 
Key Points: 

 A report puts the onus on the Trump 
Administration to better define which 
programs should be funded through OCO 
accounts as a means of stopping the practice of 
shifting base programs to the uncapped OCO 
accounts 

 Such guidance was last updated in 2010 

 DOD and OMB estimate that nearly half of 
OCO funding belongs in base budget 

 

On January 18, the Government Accountability 
Office (GAO) released a report that calls on 
the Trump Administration to revise the 2010 
criteria used to determine which defense 
funding belongs in the Department of 
Defense’s (DOD) base budget and which in 
the uncapped Overseas Contingency 
Operations (OCO) accounts. GAO warned 
that failing to do so may hinder the next 
Administration “in their ability to set priorities 
and make funding trade-offs.” GAO also noted 
that the DOD had failed to implement its 2014 
recommendations that the Pentagon develop a 
plan to transition appropriations for those base 
programs funded in OCO accounts. However, 
GAO indicated that in 2016 the DOD and the 
Office of Management and Budget (OMB) 
have developed an initial estimate of these 
costs as ranging between $20-30 billion, 
meaning that more than half of OCO funds are 
not related to operations in the Middle East 
and are better classified as base funding. 
 
GAO stated that “The OMB 2010 criteria, 
developed in concert with DOD, were issued 
as a means to determine whether funding 
properly belongs in DOD’s base budget or, 
alternatively, in its budget for OCO.” GAO 
stated that “[n]ow 6 years later, the criteria are 
not reflective of DOD’s current operations, 
which include Libya and Syria.” GAO stated 
that “[m]oreover, activities such as deterrence 
and counterterrorism initiatives, which are not 
directly related to ongoing military operations, 
are also being funded with OCO amounts.”  
GAO stated that “[c]ontinued reliance on 
outdated criteria that do not reflect the current 
policy for how OCO funds are to be used will 
only further reduce budget clarity and erode the 
credibility of DOD’s OCO budget request.” 
GAO stated that “[f]urther, the lack of a 
complete and reliable estimate of enduring 
costs makes it difficult to ensure that Congress 
has a complete picture of the department’s 

http://www.gao.gov/assets/690/682158.pdf


Williams & Jensen – Washington Update January 20, 2017 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 12 of 20 

future funding requirements.” GAO stated that 
“[s]uch an estimate would also assist in 
planning for a transition to budgets that do not 
rely on OCO to cover non-war- related costs.” 
GAO stated that “[w]ithout a reliable estimate 
of enduring costs, decision makers will not 
have information needed to make informed 
choices and trade-offs in budget formulation 
and decisionmaking.” 
 
GAO made the following recommendations:  

 To provide additional information for 
congressional decision makers 
regarding DOD’s budget, we 
recommend that the Secretary of 
Defense direct the Under Secretary of 
Defense (Comptroller), in consultation 
with the OMB, to reevaluate and revise 
the criteria for determining what can be 
included in DOD’s OCO budget 
requests to reflect current OCO related 
activities and relevant budget policy 
directing in which budget requests 
OCO funds may be included.”  

 To assist decision makers in 
formulating DOD’s future budgets, we 
recommend that the Secretary of 
Defense direct the Under Secretary of 
Defense (Comptroller) to develop a 
complete and reliable estimate of 
DOD’s enduring OCO costs and to 
report these costs in concert with the 
department’s future budget requests, 
and to use the estimate as a foundation 
for any future efforts to transition 
enduring costs to DOD’s base budget. 

 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201. Alex 
Barcham and Alex Hopkins contributed to this section. 
 
 
 
 

HEALTH 
 
Senate HELP Holds Nomination Hearing 
for HHS Secretary Tom Price 
 
Key Points:  

 The Senate Health, Education, Labor and 
Pensions Committee questioned Representative 
Tom Price (R-GA) on issues ranging from 
repeal of the Affordable Care Act, Medicare 
reform, and ethics concerns. 

 The Senate Finance Committee will hold its 
nomination hearing on Tuesday, January 24. 

 
On January 18, the Senate Health, Education, 
Labor and Pensions Committee held a hearing 
entitled “Nomination of Tom Price to serve as 
Secretary of Health and Human Services.” The 
Senate Finance Committee will hold its 
nomination hearing on Tuesday, January 24.  
 
Topics discussed included, but were not limited 
to: (1) proposals for repeal and replacement of 
the Affordable Care Act (ACA); (2) changes to 
Medicare and Medicaid; (3) addressing 
prescription drug pricing; (4) ensuring patients 
continued access to care; (5) continuing 
support for research into rare diseases; (6) 
impact on the federal deficit; (7) coverage for 
mental health and substance use disorders; (8) 
changes to the Center for Medicare and 
Medicaid Innovation; (9) electronic health 
records; (10) questions regarding the nominee 
purchase of biomedical stocks; and (11) 
changes to administrative policies at the 
Department of Health and Human Services 
(HHS).  
 
Chairman Lamar Alexander (R-TN) explained 
one of Representative Tom Price’s (R-GA) first 
responsibilities will be advising Congress on 
how to repair the damage of the ACA and 
replace parts of it with concrete alternatives to 
give Americans more choices for affordable 

mailto:mdkans@wms-jen.com
mailto:mdkans@wms-jen.com
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health insurance. Alexander expressed support 
for allowing states to develop their own plans 
to provide affordable coverage building better 
systems to provide Americans with more 
choices that cost less.  
 
Ranking Member Patty Murray (D-WA) 
questioned Price’s past plans for replacing the 
ACA and reforming Medicare which could 
result in people losing access to care. She raised 
concerns about Price’s purchase of stocks in 
biomedical companies while simultaneously 
working on health care legislation and called 
for a full ethics investigation to be completed 
before he is confirmed.  
 
In his testimony, Price offered six principles for 
health care: affordability, accessibility, quality, 
choices, innovation, and responsiveness. 
During the Members’ questions, Price declined 
to offer specifics on any replacement for the 
ACA but emphasized his goal is to give all 
Americans access to the type of health plan 
they want at a price they can afford. He 
stressed more than once that “nobody’s 
interested in pulling the rug out from under 
anybody.”  
 
Democrat and Republican Senators addressed 
questions raised about biomedical stocks 
purchased by Price especially in relation to 
legislation he subsequently introduced. Price 
and Republican Senators pointed out all stock 
purchases were disclosed according to House 
rules. Price emphasized he has also agreed with 
all recommendations from the Office of 
Government Ethics. Democrat Senators 
questioned Price’s purchase of stock in Innate 
Immunotherapeutics and Zimmer Biomet 
suggesting even the appearance of a conflict 
should be avoided.  
 
Upcoming Hearings and Events 
 

January 23 
Research: FasterCures will hold a webinar on 
medical research issues and trends to watch in 
2017. 
 
January 24 
HHS Secretary: The Senate Finance 
Committee will hold a hearing on the 
nomination of Representative Tom Price (R-
GA) to be Health and Human Services 
Secretary. 
 
ACA: The House Budget Committee will hold 
a hearing on “The Failures of Obamacare: 
Harmful Effects and Broken Promises.” 
 
ACA: The House Ways and Means Committee 
will hold a hearing on “Examining the 
Effectiveness of the Individual Mandate under 
the Affordable Care Act.” 
 
January 25 
Antibiotic Resistance: The Presidential 
Advisory Council on Combating Antibiotic-
Resistant Bacteria will meet to discuss 
programs and policies intended to support and 
evaluate the implementation of Executive 
Order 13676, including the National Strategy 
for Combating Antibiotic-Resistant Bacteria 
and the National Action Plan for Combating 
Antibiotic-Resistant Bacteria. 
 
Value-Based Care: The National Coalition on 
Health Care will hold a briefing on “Value-Base 
Care: Its Progress, Its Future.” 
 
For more information about healthcare issues you may 
email or call Nicole Ruzinski or George Olsen at 202-
659-8201.  
 
 
 
 

mailto:nmruzinski@wms-jen.com
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TRANSPORTATION AND 
INFRASTRUCTURE  
 
Trump Team Continues To Tout A Large 
Infrastructure Plan Sans Details 
 
Key Points: 

 Trump Administration officials continue to 
state that a large infrastructure package will be 
a top priority while providing very little detail 

 Trump names two New York real estate 
developers to head body to monitor the 
implementation and spending of infrastructure 
package 

 
This week, Vice President-elect Mike Pence 
reiterated the Trump Administration’s 
commitment to a large infrastructure package. 
Speaking before the U.S. Conference of 
Mayors, Pence said President-elect Donald 
Trump had told him to tell the mayors that 
“we’re gonna do an infrastructure bill and it’s 
gonna be big.” Pence added that bill will “have 
the funding to help communities and states all 
across America meet the needs that face too 
many communities and oftentimes stifle 
growth.” 
 
This week, Trump announced that real-estate 
developers Richard LeFrak and Steven Roth 
will lead a council of 15-20 “builders and 
engineers” to keep track of spending and 
implementation of the $1 trillion infrastructure 
plan according to the Wall Street Journal. Trump 
was quoted as saying LeFrak and Roth have 
already agreed to head the council and that 
“[t]hey’re pros.” He added that “[t]hat’s what 
they do…[a]ll their lives, they build….[t]hey 
build under-budget, ahead of schedule.” 
 
Chao Nomination May Be Considered 
Next Week 
 
Key Points: 

 The Secretary of Transportation nominee may 
have her confirmation pushed until next week 
amidst Democratic objections to the 
confirmation process for other nominees 

 Absent Democratic cooperation, Senate 
Republicans may have to use regular order to 
confirm nominees 

 
The nomination of Elaine Chao to be the next 
Secretary of Transportation may get delayed 
because of the objections of Senate Democrats 
to what they are calling insufficient vetting of a 
number of Trump Administration nominees. 
Consequently, only two of President-elect 
Donald Trump’s Cabinet Secretaries may be 
confirmed on Inauguration Day given that 
some sort of cooperation from Senate 
Democrats would be needed. At present, it 
appears the two nominees headed for 
confirmation are Secretary of Defense-
designate General James Mattis and Secretary 
of Homeland Security-designate General John 
Kelly. In contrast, seven of President Barack 
Obama’s were confirmed on his first day in 
office. Senate Commerce, Science, and 
Transportation Committee Chairman John 
Thune (R-SD) had articulated his hopes that 
Chao would be among the first tranche of 
nominees confirmed on January 20; however, 
the Senate may not consider her nomination 
until next week if Senate Democrats block any 
attempts to shorten floor consideration despite 
the lack of objection to Chao’s nomination. 
 
This week, Senate Minority Leader Chuck 
Schumer (D-NY) remarked to reporters that 
“[t]he more we learned about these nominees, 
the more important a thorough and fair process 
became.” He claimed that “the more it became 
clear Republicans were simply trying to jam 
through these nominees, out of sight of the 
American people.” Schumer asserted that 
“[t]hey’re not really proud of this 
Cabinet…[a]nd so they want the hearings to be 
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as quick, as short, and as bunched up as they 
can be.” 
 
Also this week, a spokesperson for Senate 
Majority Leader Mitch McConnell (R-KY) 
stated that “[i]t’ll be up to the Democrats to 
decide if they want to slow-walk any of the 
nominations for any apparent reason or if 
they’re going to help install the president’s 
Cabinet as quickly as possible.” He added that 
“[t]his is less about the particulars and more 
about how cooperative Senate Democrats want 
to be for the incoming President and his 
Administration.” 
 
FTA Releases Final National Public 
Transportation Safety Plan 
 
Key Points: 

 The FTA finishes a major piece of the new 
safety regime for public transit agencies 
stipulated in MAP-21 that would institute an 
SMS framework for safety planning 

 Federal assistance would be conditioned, in 
part, on adherence to the principles articulated 
in this and related guidance documents 

 
On January 18, the Federal Transit 
Administration (FTA) released the final 
National Public Transportation Safety Plan 
(Plan) and responses to comments made on the 
draft version released in February 2016. The 
Plan represents one of the major components 
of the Public Transportation Safety Program 
mandated by the “Moving Ahead for Progress 
in the 21st Century Act” (MAP-21) (P.L. 112-
141). The FTA explained that the Plan 
“establishes performance measures to improve 
the safety of public transportation systems that 
receive FTA Federal financial assistance…[and] 
[t]ransit agencies will set performance targets 
based on the measures in order to monitor and 
assess the safety performance of their public 
transportation systems.”  

  
 In the Plan, the FTA explained that the 
Congress mandated that the “Plan must 
include, at minimum, the following elements: 

1. Safety performance criteria for all 
modes of public transportation 
(Chapter III), 
2. The definition of the term “state of 
good repair” (Chapter III), 
3. Minimum safety performance 
standards for public transportation 
vehicles used in revenue operations that 
are not otherwise regulated by any 
other Federal agency, and that take into 
account relevant recommendations of 
the NTSB and other industry best 
practices and standards (Chapter IV), 
4. Minimum safety standards to ensure 
the safe operation of public 
transportation systems that are not 
related to vehicle performance 
standards, (Chapter IV), and 
5. A safety certification training 
program (See description in Executive 
Summary on Page 8). 

  
The FTA stated that the Plan “is based on the 
principles and methods of Safety Management 
Systems (SMS): A formal, top-down, data-
driven organization-wide approach to 
managing safety risks and ensuring the 
effectiveness of a public transportation 
agency’s safety risk mitigations.” 
  
The FTA explained that the “Plan is FTA’s 
primary tool for communicating with the 
transit industry about its safety performance.” 
Moreover, the FTA expects to update the Plan 
“from time to time, in response to trends in 
risk management in the transit industry, 
emerging technologies, best practices, findings 
from research, and other industry 
developments.” The FTA committed to using 
 ”a public notice-and-comment process” to 

https://www.regulations.gov/contentStreamer?documentId=FTA-2015-0017-0038&attachmentNumber=1&disposition=attachment&contentType=pdf
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develop any “substantive revisions to any 
future iterations “of the Plan. 
 
FTA Issues Directive To Rail Transit 
Agencies To Address Risks of Stop Signal 
Overruns  
 
Key Points: 

 The FTA is seeking input on a draft directive 
binding on those public transit agencies 
operating rail that receive federal dollars 

 
The Federal Transit Administration (FTA) has 
released for comment “Proposed General 
Directive 17-1; Stop Signal Overruns on Rail 
Fixed Guideway Public Transportation 
Systems” that would require mandatory actions 
of those transit agencies operating rail along 
fixed guideways. Comments are due by March 
20, 2017. 
  
The FTA explained that “[t]he proposed 
directive follows FTA’s review and analysis of 
data and information submitted in response to 
the agency’s Safety Advisory 16-1: Stop Signal 
Overruns, for Rail Fixed Guideway Public 
Transportation System operations during 
calendar year 2015.” The FTA stated that its 
“review of the data and information gathered in 
response to Safety Advisory 16-1: Stop Signal 
Overruns, for rail transit operations during 
calendar year 2015 indicates that Rail Fixed 
Guideway Public Transportation Systems 
(RFGPTS) experience stop signal overruns 
with varying frequencies, and that most State 
Safety Oversight Agencies (SSOA) do not 
actively investigate these events. “ The FTA 
stated that “[f]urther, the responses to Safety 
Advisory 16-1 indicate a lack of standard 
practice, definitions and requirements in the rail 
transit industry to protect against unauthorized 
passing of stop signals.” 
  

The FTA stated that “this proposed directive 
would require each RFGPTS to 

(1) conduct a systematic safety risk 
evaluation of the potential for stop 
signal overruns on its system, and 
determine whether any deviations in 
operating practices of changes in 
operating parameters that may have 
occurred over time have negated the 
effectiveness of mitigations in place to 
prevent signal stop overruns of the 
consequences of stop signal overruns 
(2) evaluate its operational activities to 
monitor the implementation and 
effectiveness of those mitigations; and 
(3) develop a corrective action plan, as 
necessary.” 

  
The FTA added that the “proposed directive 
would require each SSOA to participate in the 
safety risk evaluation for signal stop overruns 
conducted by each RFGPTS; review and 
approve that safety risk evaluation, including, 
specifically, the effectiveness of mitigations; 
and review, approve, and monitor the 
corrective action plan for an RFGPTS, if 
necessary.” 
 
DOT and FHWA Release V2I Guidance 
 
Key Points: 

 A key guidance relating to vehicle-to-vehicle 
and vehicle-to-infrastructure is issued to guide 
policymakers address questions arising from 
new technologies 

 
On January 19, the Department of 
Transportation (DOT) and the Federal 
Highway Administration (FHWA) released 
Vehicle-to-Infrastructure (V2I) guidance that 
can improve safety and mobility by accelerating 
the deployment of V2I communication 
systems” according to a press release. The 
DOT and FHWA stated that “[t]he guidance 

https://www.regulations.gov/contentStreamer?documentId=FTA-2016-0041-0001&attachmentNumber=1&disposition=attachment&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=FTA-2016-0041-0001&attachmentNumber=1&disposition=attachment&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=FTA-2016-0041-0001&attachmentNumber=1&disposition=attachment&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=FTA-2016-0041-0001&attachmentNumber=1&disposition=attachment&contentType=pdf
http://www.its.dot.gov/research_archives/safety/pdf/V2I_DeploymentGuidance12-30-2016.pdf
https://www.transportation.gov/briefing-room/fhwa0317
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complements the Department’s efforts to 
reduce crashes by advancing (Vehicle-to-
Vehicle) V2V communication technology 
announced in a proposed rule in December.” 
 
The DOT and FHWA explained that the 
agencies have “not adopted an official 
definition of a “connected vehicle,” and the 
term has evolved to include various modes of 
telecommunications, numerous automation 
levels, and differing information processes.” 
The DOT and FHWA stated that “[i]n this 
guidance document, the term connected vehicle 
is defined as ‘combining leading edge 
technologies—advanced wireless 
communications, onboard computer 
processing, advanced vehicle-sensors, Global 
Positioning System (GPS) navigation, smart 
infrastructure, and others—to provide the 
capability for vehicles to identify threats, 
hazards, and delays on the roadway and to 
communicate information over wireless 
networks to provide drivers with alerts, 
warnings, and real-time road network 
information.’” The DOT and FHWA stated 
that “[a]lthough there are several components 
of connected vehicle technology, this 
document focuses on V2I communication and 
applications.” 
 
In a fact sheet, the DOT and FHWA explained 
that the “V2I Deployment Guidance will 
support FHWA staff and transportation system 
owners/operators as they deploy two-way V2I 
technology.” The DOT and FHWA stated that 
“[i]t offers a summary of eligibility 
requirements for funding under the Federal-
Aid Highway Program, and encouragement to 
consider public-private partnerships for 
deployment.” The DOT and FHWA stated 
that “[t]he Guidance provides information to 
facilitate efficient and effective planning, 
procurement and operations throughout the 

full lifecycle of a project…[and] will help state 
and local agencies understand:  
a) what a decision to deploy V2I technology 
could mean to their region  
b) how to prepare for an emerging V2I 
technology  
c) how federal-aid funds could be leveraged to 
deploy V2I technology  
 
The DOT and FHWA stated that “[i]t also 
provides a list of V2I-related topics that 
Metropolitan Planning Organizations (MPOs), 
Local Public Agencies (LPAs), transit 
operators, and states should consider in their 
long-range planning.” 
 
OMB/CEQ Fast Act Guidance Released 
 
Key Points: 

 Guidance on environmental reviews and 
permitting required by current surface 
transportation reauthorization is issued in 
Obama Administration’s waning days 

 
On January 13, the Office of Management and 
Budget (OMB) and the Council on 
Environmental Quality (CEQ) released 
“Guidance to Federal Agencies Regarding the 
Environmental Review and Authorization 
Process for Infrastructure Projects“ (aka 
FAST-41) to help agencies implement changes 
to the permitting and environmental review 
process in the “Fixing America’s Surface 
Transportation Act” (FAST Act). The attached 
guidance supersedes contrary portions of the 
Obama Administration’s pre-FAST Act 
guidance (M-15-20, Guidance Establishing 
Metrics for the Permitting and Environmental 
Review of Infrastructure Projects) to speed up 
permitting and environmental reviews. 
  
OMB and CEQ stressed that “FAST-41 does 
not supersede, amend, or modify any Federal 
statute, such as the National Environmental 

http://www.its.dot.gov/factsheets/pdf/V2I-Guidance.pdf
https://www.whitehouse.gov/sites/default/files/omb/memoranda/2017/m-17-14.pdf
https://www.whitehouse.gov/sites/default/files/omb/memoranda/2017/m-17-14.pdf
https://www.whitehouse.gov/sites/default/files/omb/memoranda/2017/m-17-14.pdf
https://www.whitehouse.gov/sites/default/files/omb/memoranda/2015/m-15-20.pdf
https://www.whitehouse.gov/sites/default/files/omb/memoranda/2015/m-15-20.pdf
https://www.whitehouse.gov/sites/default/files/omb/memoranda/2015/m-15-20.pdf


Williams & Jensen – Washington Update January 20, 2017 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 18 of 20 

Policy Act of 1969 (NEPA), nor does it create 
a presumption that a covered project will be 
approved or favorably reviewed by any 
agency.” Nonetheless, FAST-41 “applies to all 
Federal agencies that have financing, 
environmental review, authorization, or other 
responsibilities for the siting, construction, 
reconstruction, or commencing operations of a 
“covered” infrastructure project consistent with 
other already established Federal laws and 
regulations.” 
  
OMB and CEQ explained that the FAST Act 
“created a new governance structure, set of 
procedures, and funding authorities designed to 
improve the timeliness, predictability, and 
transparency of the Federal environmental 
review and authorization process for certain 
covered infrastructure projects across a broad 
range of sectors.” OMB and CEQ stated that 
“[t]he statutory requirements of FAST-41 are 
intended to provide covered projects with the 
following results: 

 Increased predictability through the 
publication of project-specific 
permitting timetables and clear 
processes to modify permitting 
timetables and resolve issues; 

 Increased transparency and 
accountability over the Federal 
environmental review and authorization 
process; and 

 Improved early coordination of 
agencies’ schedules and synchronization 
of environmental reviews and 
authorizations.” 

  
OMB and CEQ stated that “[i]n addition to the 
statutory requirements, OMB and CEQ are 
introducing a framework for tracking covered 
project environmental and community 
outcomes on the Permitting Dashboard, 
resulting in increased transparency.” 
 

For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
DHS Releases National Cyber Incident 
Response Plan 
 
Key Points: 

 DHS issues key plan required by Obama 
Administration directive on how the federal 
government will respond to cyber incidents  

 
This week, the Department of Homeland 
Security (DHS) released the National Cyber 
Incident Response Plan (NCIRP), a “strategic 
framework for operational coordination among 
federal and state, local, tribal, territorial (SLTT) 
governments, the private sector, and 
international partners.” DHS cited Presidential 
Policy Directive 41 (PPD-41): United States 
Cyber Incident Coordination and the “National 
Cybersecurity Protection Act of 2014 as the 
bases for the updated response to a cyber 
incident or significant cyber incident, two terms 
defined in PPD-41. 
  
In his press release, Secretary of Homeland 
Security Jeh Johnson explained that the NCIRP 
does three things: 

 First, it defines the roles and 
responsibilities of federal, state, local, 
territorial and tribal entities, the private 
sector, and international stakeholders 
during a cyber incident. 

 Second, it identifies the capabilities 
required to respond to a significant 
cyber incident. 

 And third, it describes the way the 
federal government will coordinate its 
activities with those affected by a cyber 
incident. 

 

mailto:mdkans@wms-jen.com
https://www.us-cert.gov/sites/default/files/ncirp/National_Cyber_Incident_Response_Plan.pdf
https://www.us-cert.gov/sites/default/files/ncirp/National_Cyber_Incident_Response_Plan.pdf
https://www.whitehouse.gov/the-press-office/2016/07/26/presidential-policy-directive-united-states-cyber-incident
https://www.whitehouse.gov/the-press-office/2016/07/26/presidential-policy-directive-united-states-cyber-incident
https://www.whitehouse.gov/the-press-office/2016/07/26/presidential-policy-directive-united-states-cyber-incident
https://www.congress.gov/bill/113th-congress/senate-bill/2519/text
https://www.congress.gov/bill/113th-congress/senate-bill/2519/text
https://www.dhs.gov/news/2017/01/18/statement-secretary-johnson-release-national-cyber-incident-response-plan
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DHS explained that the NCIRP “outlines the 
structure and content from which stakeholders 
can leverage to inform their development of 
agency-, sector-, and organization-specific 
operational response plans.” DHS stated that 
the NCIRP “is part of the broader National 
Preparedness System and establishes the 
strategic framework and doctrine for a whole-
of-Nation approach to mitigating, responding 
to, and recovering from a cyber 
incident…[that] includes and strongly relies on 
public and private partnerships to address 
major cybersecurity risks to critical 
infrastructure.” DHS indicated that itvwill 
revise this document as needed going forward. 
 
FCC Whitepaper Calls For Private and 
Public Sector Cooperation On Cyber Risk  
 
Key Points: 

 Outgoing FCC Chairman sends white paper 
to Democratic Senator laying out the current 
thinking at the FCC on how cyber risk should 
be addressed 

 The FCC called private and public sector 
cooperation to collectively address risks while 
holding out the possibility of federal regulation 
should such an arrangement prove inadequate  

 
On January 18, Senator Mark Warner (D-VA) 
released a white paper titled “Cybersecurity 
Risk Reduction” prepared by the Federal 
Communications Commission’s (FCC or 
Commission) Public Safety & Homeland 
Security Bureau (Bureau) at the request of FCC 
Chairman Tom Wheeler. The Bureau explained 
that the white paper “describes the risk 
reduction portfolio of the current Commission 
and suggests actions that would continue to 
affirmatively reduce cyber risk in a manner that 
incents competition, protects consumers, and 
reduces significant national security risks.” The 
Bureau stated that “[t]his document presents a 
strategy to promote an acceptable balance 

between corporate and consumer interests in 
cyber risk management when elements of 
market failure are at work.” The Bureau stated 
that “[i]t acknowledges that the Commission’s 
preference is to work collaboratively with 
industry using private/public partnerships.” 
The Bureau stated that “[h]owever, if market 
forces do not result in a tolerable risk outcome, 
the Commission has tools available to make 
adjustments to restore the balance.” 
 
The Bureau stated that “[a]s the end-to-end 
Internet user experience continues to expand 
and diversify, the Commission's ability to 
reduce cyber risk for individuals and businesses 
will continue to be taxed…[b]ut shifting this 
risk oversight responsibility to a non-regulatory 
body would not be good policy.” The Bureau 
claimed that “[i]t would be resource intensive 
and ultimately drive dramatic federal costs and 
still most certainly fail to address the risk for 
over 30,000 communications service providers 
and their vendor base.” The Bureau stated that 
“[t]he Commission must address these cyber 
challenges to protect consumers using 
telecommunications networks. Cyber risk 
crosses corporate and national boundaries, 
making it imperative that private sector 
leadership in the communications sector step 
up its responsibility and accountability for 
cyber risk reduction.” The Bureau stated that 
“[i]n this vein, the Commission has worked 
closely with its Federal Advisory Committees 
(FAC), as well as with its federal partners and 
other stakeholders, to foster standards and best 
practices for cyber risk reduction.” 
 
The Bureau stated that “[t]he Commission 
worked with the other regulatory agencies to 
create a forum whereby agency principals share 
best regulatory practices and coordinate our 
approaches for reducing cybersecurity risk.” 
The Bureau stated that “[a] rich body of 
recommendations, including voluntary best 

https://ecfsapi.fcc.gov/file/10118131863370/Sen.%20M.%20Warner.pdf
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practices, is the result…[and] [i]ndustry 
implementation of these practices must be part 
of any effort to reduce cybersecurity risk.” The 
Bureau stated that “[t]he Commission, however 
cannot rely solely on organic market incentives 
to reduce cyber risk in the communications 
sector.” The Bureau stated that “[a]s private 
actors, Internet service providers (ISPs) operate 
in economic environments that pressure against 
investments that do not directly contribute to 
profit.” The Bureau stated that “[p]rotective 
actions taken by one ISP can be undermined by 
the failure of other ISPs to take similar 
actions.” The Bureau stated that “[t]his 
weakens the incentive of all ISPs to invest in 
such protections…[and] [c]yber-accountability 
therefore requires a combination of market-
based incentives and appropriate regulatory 
oversight where the market does not, or 
cannot, do the job effectively.” 
 
The Bureau stated that “[t]he security and 
resiliency of the nation’s communications 
infrastructure is vital to emergency services, 
national security, and our very way of life.” The 
Bureau stated that “[s]ince the vast majority of 
the commercial communications infrastructure 
is in private hands and private actors act first to 
maximize shareholder value, there is residual 
risk that remains when a firm’s risk tolerance 
exceeds that which is in the public interest.” 
The Bureau stated that “[t]his is particularly so 
when consumers are not aware of the risk they 
are being asked to bear.” The Bureau stated 
that “[f]irms that internalize more risk are 
placing themselves at a competitive advantage 
as they forego cybersecurity investments and 
lower the cost of their goods and services.” 
The Bureau stated that “[r]esidual risk in the 
commons presents perverse market 
incentives…[and] [t]hose firms that internalize 
less risk expose themselves to a loss of market 
share.” 
 

The Bureau stated that “[l]ooking forward, the 
continued convergence of packet-based 
communication technology in wireless, 
wireline, cable, broadcast and satellite coupled 
with network functional virtualization and 
software defined radios will lead to hybrid (co-
mingled) control elements for many service 
providers.” The Bureau stated that “[t]hese 
interdependencies will be inviting targets for 
threat actors from nation-states, to criminals, to 
hacktivists wishing to exploit or disrupt critical 
infrastructure.” The Bureau stated that “[t]he 
holistic nature of the interdependent services 
and exposed attack surface suggest that an “all 
hands on deck” approach for residual risk, 
utilizing the full range of government expertise 
and authorities working with commercial 
providers, is appropriate.”  
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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